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by Dr. Jennifer Roback Morse

In 1968, California removed fault from divorce law. At that time, the divorce rate
was around 6%. Removing fault from divorce was supposed to reduce the costs,
financial, emotional, and social. However, the advocates of this change evidently did
not anticipate that this seemingly modest modification in the law changed the
incentives for everyone, not just for the relatively few people who would have gotten
divorced in any case. Millions of people changed their behavior. The best estimate is
that the law changed the divorce rate by about 10%.!

Removing the fault basis for divorce redefined marriage in two ways. Obviously,
no-fault divorce removed the presumption of permanence from the marriage bond. At
the same time, no-fault removes the presumption that marriage is a sexually exclusive
union. This is because adultery had been considered a marital fault. One party was the
offending party, the other was the innocent party. This was precisely the language that
the advocates of no-fault wished to eliminate. Under this new legal regime, the
presumption that marriage is a lifelong sexually exclusive union came to an end.

Given the enormity of this change, we might well ask where it came from.

Inside the legal profession, the push for no-fault divorce had been brewing for
some time, through the American Law Institute (ALIl). Founded in 1923, with support
from the Carnegie Foundation, the ALl in effect attempted to nationalize law, by
creating model codes and restatements. These publications were the result of the work
of numerous experts, summarizing case law pertinent to specific subjects. “The self-
defining professional class of legal experts who established the ALI—predominately lvy
League law professors—pioneered a juristic methodology that would not merely
recognize the changing needs of contemporary society, but also “restate” the law in
such a way as to accommodate those social realities.”?

Beginning well before the change in divorce laws, the Institute’s Model Penal
Code promoted the concept that private sexual acts between consenting adults should
be decriminalized. This notion drove a wedge between private acts and public morality,

1 “Does Divorce Law Affect the Divorce Rate? A Review of Empirical Research, 1995-2006,”
Doug Allen and Maggie Gallagher, iMAPP Research Brief, Vol. 1, No. 1, July 2007. http://
www.unav.es/icf/main/top/ene08/imapp_divorce.pdf Last accessed December 14, 2016.

2 Ryan C. MacPherson, “From No-Fault Divorce to Same-Sex Marriage: The American Law
Institute’s Role in Deconstructing the Family,” The Family in America, Volume 25, No. 2,
Spring 2011, pp125-140, pg. 126.
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indeed undermining the very idea of public morality.3 In fact, it is safe to say that this
“private sexual acts between consenting adults” image is probably the predominant
template most people have in mind when they consider what government’s role should
be. This concept obscures the fact that private sexual acts might have extensive social
and public consequences.

With the private/public dichotomy in place, state legislators had trouble seeing
the full implications of losing the presumptions of permanence and exclusivity from
marriage. The behavior of married couples toward one another is not entirely private,
because their behavior affects their children, and may affect their parents, siblings, and
other family members. Nor is the behavior of married couples toward one another
entirely public, in the sense that it is a fit subject for detailed government regulation.

A better way to understand the significance of married couples’ behavior toward
one another is to see it as “social:” a concept that acknowledges inter-personal nature
of their actions, without giving the government free reign to regulate it. But this is
precisely the point that is obscured by a sharp private/public dichotomy,* promoted by
the American Law Institute.

By 1974, all but five states had adopted some form of no-fault divorce. In 1974,
the National Conference of Commissioners of Uniform State Laws, with funding from
the Ford Foundation, led an effort toward nationwide simplification of family law. The
1974 promulgation of the Uniform Marriage and Divorce Act, with the endorsement of
the American Bar Association, lent national legitimacy to a process that had occurred
piecemeal throughout the states, beginning with California in 1968. >

More recently, (2002) the American Law Institute published its Principles of the
Law of Family Dissolution. One commentator sympathetic to its aims stated bluntly,
“by marshaling the considerable powers of the ALl in opposition to the divorce
counterrevolution, the Principles declared the second death of marital fault as a
limitation upon the freedom to divorce.”® Note the language: “freedom to divorce.”

3 Ryan C. MacPherson, “From No-Fault Divorce to Same-Sex Marriage: The American Law
Institute’s Role in Deconstructing the Family,” The Family in America, Volume 25, No. 2,
Spring 2011, pp125-140, pg. 129. Likewise, Professor Lynn Wardle argues that this
unwillingness to see any public meaning to marriage continues in the more recent (2002) work
of the ALI, Principles of the Law of Family Dissolution. “Beyond Fault and No- Fault in the
Reform of Marital Dissolution Law,” by Lynn D. Wardle pp. 9-27, in Reconceiving the Family:
Critique on the American Law Institute’s Principles of the Law of Family Dissolution,
edited by Robin Fretwell Wilson, (New York: Cambridge University Press, 2006).

41 make this distinction between private, public, and social in “Why Consumer Sex is Anti-
social,” Chapter 5 of Smart Sex: Finding Life-long Love in a Hook-up World, (San Marcos CA:
Ruth Institute Books, 2008).

> Ryan C. MacPherson, “From No-Fault Divorce to Same-Sex Marriage: The American Law
Institute’s Role in Deconstructing the Family,” The Family in America, Volume 25, No. 2,
Spring 2011, ppl125-140, pg. 131-2.

6 "Toward a unified field theory of the family: the American law institute’s Principles of the Law
of Family Dissolution," James Herbie DiFonzo, 2001 BYU L.Rev. 923 (2001), PP. 959.
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And what exactly was this “divorce counterrevolution?” Numerous states have
attempted to place divorce reform procedures into place. One expert lists the
following: 1) mandatory mediation, 2) other forms of alternative dispute resolution, 3)
therapeutic jurisprudence, 4) different procedures for parties with children than for
parties without children, 5) waiting periods, 6) premarital counseling, 7) covenant
marriage approaches (now adopted in Louisiana, Arizona, and Arkansas), 8) general
marriage education programs, and 9) special assistance for low income or special
needs couples such as those provided by the so-“marriage initiatives” of the Clinton
and Bush welfare reforms.” The people acting through their state and even federal
legislatures, have attempted to reign in the excesses of the no-fault revolution.
Waiting periods for divorce have had some success in reducing divorce rates.8 But the
ALl retains its staunch opposition to any consideration of marital fault.

Professor Lynn Wardle has shown that the American Law Institute’s Principles of
the Law of Family Dissolution approach to fault has serious inconsistencies. Their
recasting of the marital bond into almost corporate terms allows for consideration of
the dissipation of marital assets as part of the property settlement: if one party
squanders family wealth, this can be considered in the property settlement. It is almost
an “economic fault.” Allegations of assault, battery or abuse of the children can be
handled as criminal acts. Other problems can be handled by tort law.

So, if the ALI’s Principles still effectively permit economic faults and abuse
faults, what does no-fault amount to? It means that the major fault removed by “no-
fault” was adultery or sexual infidelity. Adultery is consistently ranked as one of the
most frequent causes of divorce. Sexual betrayal causes enormous pain to the injured
spouse. Parental abandonment of the family for a new love interest deeply wounds
children. All branches of Christianity and Judaism consider adultery a serious sin. For
all these reasons, writing adultery out of the law was a momentous step in redefining
marriage.®

The reason we no-fault divorce in this country is simple. The Legal Elite, acting
through the American Law Institute, and with the support of large foundations,
captured the power of the State to impose their values on the rest of the country. No-
fault divorce was not instituted because of a widespread demand from ordinary people
for new divorce processes and procedures. Financial misconduct and dissipation of

7 “Beyond Fault and No- Fault in the Reform of Marital Dissolution Law,” by Lynn D. Wardle pp.
9-27, in Reconceiving the Family: Critique on the American Law Institute’s Principles of
the Law of Family Dissolution, edited by Robin Fretwell Wilson, (New York: Cambridge
University Press, 2006), 23-24.

8 "Confronting the More Entrenched Flow: The Disaster of No - Fault Divorce and Its Legacy of
Cohabitation," Michael J McManus, The Family in America, volume 25 number two, Spring
2011. PP. 157 - 172. See especially Chart 4, pg. 164.

9 Paul R Amato and Denise Previti, "People’s reasons for divorcing: gender, social class, the life

course, and adjustment,” Journal of Family Issues, volume 24 number five, July 2003 602 - 626,
Table 3, pg 615.
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assets ought to be considered in divorce settlements, but “moral” issues like adultery
should not. The people, acting through their elected representatives in the states, have
attempted to curb the worst excesses of the no-fault divorce revolution. The
Managerial Class has doubled down on no-fault, in its 2002 Principles of the Law of
Family Dissolution.

Recent attempts at divorce reform, and what they demonstrate

Some states have made attempts to reform their divorce laws. Observing the
fate of these attempts is most instructive.

Shared parenting

A few states have tried to institute a presumption of shared parenting. This is
potentially a valuable reform because the presumption of equal parenting time reduces
the incentives to divorce.1? Equal parenting time allows the child to maintain a close
bond with both parents. And the presumption of equal parenting is just that: a
presumption. The states that tried to enact this principle included a proviso that the
presumption could be overridden under some circumstances.

In 2016, the Florida state legislature passed a custody reform bill. The governor
vetoed it, due to extensive lobbying from the Family Law section of the Bar
Association.!! In fact, the Family Law section hired emergency lobbyists to defeat the
bill.12 In 2014, citizens in North Dakota placed a shared parenting bill on the ballot.13
The bill appeared to have popular support. A committee called “Keeping Kids First”
formed to oppose it. The funding for this organization came entirely from the State Bar
Association and the Family Law Section of the Bar Association. In fact, the Bar

10 Margaret Brinig and Douglas Allen, “These Boots are Made for Walking: why most divorce
filers are women,” American Law and Economics Review Volume 2, Issue 1 pp. 126-169 show
that the probability of obtaining custody is the largest factor in determining a woman’s
likelihood to file for divorce. Incidently, this sample of divorcing couples in this paper found
only 6% claiming some form of domestic violence as a factor in the decision to divorce. http://
aler.oxfordjournals.org/content/2/1/126.abstract (Last accessed November 9, 2016).

11 “Florida Governor Rick Scott Ignores Families, Protects Disastrous Divorce Law,” Leslie Loftis,
April 18, 2016, http://thefederalist.com/2016/04/18/florida-gov-rick-scott-ignores-families-
protects—-disastrous—-divorce-law/ Last accessed September 18, 2016.

12 “The section already had standing lobbyists... But, after a child-sharing provision was added
to the bill, the section quickly engaged Rutledge Ecenia and the Rubin Group of Fort Lauderdale
for $75,000 along with the Advocacy Group at Cardenas Partners, featuring prominent lobbyist
Al Cardenas, for $30,000. The additions brought the section's total lobbying costs for the year
to $186,996. ... The section opposes the bill's presumption of child-sharing in divorce cases. “6
Florida Bar Sections Lobbying in Tallahassee,” Julie Kay, Daily Business Review, April 2, 2016.
http://www.dailybusinessreview.com/id=1202753914575/6-Florida-Bar-Sections-Lobbying-
in-Tallahassee?mcode=0&curindex=0&curpage=ALL&slreturn=20160818222056 Last
accessed September 18, 2016.

13 https://ballotpedia.org/North_Dakota Parental Rights_Initiative, Measure 6 (2014)
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Association was later sued for improper use of member funds for political lobbying.
But not before they had defeated the shared parenting measure.!*

In 2016, the Alabama Family Rights Association defeated a bill that did not have
shared parenting. Who had favored, and indeed authored this bill? The Family Law
Committee, of the Alabama Law Institute (ALI). 15

Do you see a pattern? The family law bar, which makes money managing post-
divorce conflict, opposes divorce reform.

14 “Opposition Group Turns to Stealth and Sexism to Oppose Shared Parenting in North Dakota,”
Rachel Alexander, Townhall, October 12, 2014. http://townhall.com/columnists/
rachelalexander/2014/10/13/opposition-group-turns-to-stealth-and-sexism-to-oppose-
shared-parenting-in-north-dakota-n1904235?
utm_source=thdaily&utm_medium=email&utm_campaign=nl “Goldwater Institute sues: state
bar are unconstitutional mandatory unions,” Rachel Alexander, Townhall, February 9, 2015.
http://townhall.com/columnists/rachelalexander/2015/02/09/goldwater-institute-sues-state-
bars-are-unconstitutional-mandatory-unions-n1954664

15 http://us10.campaign-archivel.com/?2u=5977883b4792901a0d405fabc&id=f07950ca3e
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